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AN UPDATE WITH RECENT BIR 
ISSUANCES

BIR Allows Stamping of Additional Copies 
of Audited FS for Filing with Securities 
and Exchange Commission (SEC)

On March 16, 2011, the Bureau of Internal Revenue or BIR  issued 
Revenue Memorandum Order No. 13-2011 where the BIR, has 
agreed to receive and stamp at least two extra copies of such 
audited financial statements submitted by corporations or 
juridical person for purposes of filing them with the Securities 
and Exchange Commission, in addition to the three copies of 
audited financial statements required to be attached to the ITR 
and filed with BIR or AABs pursuant to RMO No. 6-2010.

Moreover, based on the tenor of the memorandum, such extra 
copies of audited financial statements shall be stamped and 
received by the BIR upon filing by the corporation or juridical 
person of its or their Tax Returns.

Accordingly, stamping of extra copies of audited financial 
statements outside of the filing by the corporation or juridical 
entity of its Tax Returns is not sanctioned by the new 
memorandum.

(Revenue Memorandum Order No. 13-2011, March 
16, 2011)

BIR Revokes the Assignability of Tax 
Credit Certificates (TCCs)

What are Tax credit certificates?

Tax Credit Certificates (TCCs) are certifications issued by the 
Bureau of Internal Revenue (BIR), evidencing its 
acknowledgement that the grantee-taxpayer whose name 
appears thereon is entitled by legal right to a tax credit. As such, 
TCCs possess on its face the value of a sum of money which may 
be used by the grantee-taxpayer, in the payment or full 
satisfaction of its internal revenue tax liabilities subject to 
exclusions provided in Revenue Regulation No. 5-2000; may be 
converted as a cash refund; or may otherwise be disposed of in 
any manner allowed and in accordance with the limitations and 
conditions mentioned in the named Revenue Regulation.
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BIR BENCHMARKING PROGRAM 
VS. TAX EVADERS

Earlier this month, the Bureau of Internal Revenue (BIR) has 
launched its benchmarking program in faithful compliance by 
the Aquino administration on its “no new tax policy” to be issued 
for the year. This is also in line of the BIR’s worthy observance of 
its thrust and goal to increase revenue collection for the year 
and to improve tax compliance.

Pursuant to the Benchmarking Program, the BIR mandates all 
Revenue District Offices nationwide to come up with its 
benchmarks applicable for sectors or industries within their 
respective jurisdictions or area of responsibility, in order to be 
able to detect tax leakages committed by tax payers and to 
improve tax compliance.

Moreover, by virtue of the aforementioned benchmarking 
program, the BIR is authorized to gather information such as, 
but not limited to, those taken from the financial statements 
submitted by companies before the BIR and other outside or 
relevant sources and on the basis of said information. The BIR 
will be able to determine the average sales, income and tax 
liabilities of every taxable industry or sector within their 
respective jurisdictions. Such averages shall be the benchmark 
or standard to be used by the BIR for determining the tax 
compliance of a particular industry; failing on which standard, 
the BIR shall be able to indentify taxable industry or sector to be 
subjected to BIR audit examination.

Further, pursuant to the power of examination delegated to the 
BIR under the Tax Code and in relation to the benchmarking 
program earlier launched, taxable industries or sectors failing 
the benchmark that may be promulgated by the respective 
Revenue District Offices shall be issued a Benchmarking Letter 
Notice on the basis of which, every such industry or sector shall 
be given a chance to amend their returns or to refute the BIR 
findings.

Furthermore, roll out of the program is currently being held 
through various and continuous road shows in the entire 
country. Stakeholders must anticipate its full implementation at 
the soonest possible time before the year ends.

Finally, it is also worthy of note that to be effective, the program 
must be implemented with due care and BIR officials must see to 
it that proper safe guards have been considered in the gathering 
of information and in coming up with those benchmarks and 
ensure that the data gathered do not in any way work to the 
detriment and prejudice of faithful taxpayers.

Source: Business World, page 2/S1 dated October 
27, 2011
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REFUND OF EXCESS CREDITABLE 
WITHHOLDING TAX: NOT AUTOMATIC

A recent case decided by the Philippine Court of Tax Appeals 
(CTA), dated March 21, 2011, clarify that the existence of excess 
creditable withholding tax does not give the taxpayer the 
automatic right to a refund. 

The CTA provided the following three (3) concurring requisites 
that must be satisfied by the taxpayer claimant before a refund 
may be claimed:

In the case at bar, while the tax payer has satisfied the first two 
(2) requisites, it however has failed to satisfy the third 
requirement when it failed to reconcile the discrepancy 
between the income payments per Income Tax Rerun and per 
Certificates of creditable Tax Withheld at Source. Such failure 
resulted when the taxpayer claimant failed to present proof 
where the Court can trace the discrepancy, and that the income 
payments related to the claimed creditable withholding taxes 
formed part of its taxable gross income.

Accordingly, the CTA, in denying the refund to the taxpayer 
claimant, said that non-compliance with the third requisite 
above mentioned is fatal to the claim for refund. Reasoning that 
as claimant of tax refund, it has the burden of proof to establish 
the FACTUAL basis of its claim for tax credit or refund.  Further, 
the CTA also said that tax refunds are in the nature of tax 
exemptions and as such tax refunds are regarded as in 
derogation of sovereign authority and to be construed 
strictissimi juris against the person or entity claiming the same. 

(2) Philam Insurance Agency and Call Center Services, 
citing Citibank N.A. vs. Court of Appeals and 
Commissioner of Internal Revenue, GR No. 107434, 
October 10, 1997, 280 SCRA 459

(3) Supra, citing Commissioner of Internal Revenue vs. 
S.C. Johnson & Son, Inc., et al., GR No. 127105, June 
25,1999, 309 SCRA 87 

The claim for refund should be filed within the two (2) year 
prescriptive period prescribed under Section 204 (C) of the 
National Internal Revenue Code or NIRC;

The fact of withholding should be established by a copy of a 
statement duly issued by the payor (withholding agent) to 
the payee showing the amount paid and the amount of tax 
withheld therefrom; and

It should be  shown on the return of the recipient that the 
income payment received was declared as part of the gross 
income.

a)

b)

c)
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Nature of Tax Credit Certificates

Based on the foregoing Revenue Regulation No. 5-2000, TCCs 
are assets or property in its most generic term in the hands of 
the grantee-taxpayer. As such, grantee-taxpayers of such TCCs 
may be disposed of, sold or assigned the same to any person as 
an owner thereof by legal title; subject to limitations set forth 
in the mentioned revenue regulation.

Revenue Regulation No. 14-2011

However, a recent Revenue Regulation has been issued by the 
Bureau of Internal Revenue amending a provision of Revenue 
Regulation No. 5-2000, prescribing regulation governing the 
manner of Tax Credit Certificate Issuance, and the conditions 
for their use, revalidation and transfer.

The said Revenue Regulation amends Section 4 of Revenue 
Regulation No. 5-2000 stating to the effect that all Tax Credit 
Certificates or TCCs in pursuance to Section 244 and 245 of the 
National Internal Revenue Code, and in relation to Sections 76, 
112, 130, 135, 204 and 230 of the same Code, issued by the BIR, 
shall not be allowed to be transferred or assigned to any 
person. Hence, grantees thereof are being prohibited to assign 
or transfer its or their BIR-issued TCCs to any person.

Given the tenor of the amendment, BIR is bent on sending a 
message and for stakeholders to capture the same message 
that any sale or transactions involving transfer of TCCs are now 
barred without providing for benchmarks or coverage. Such 
being the case, the tenor of the revenue regulation is so 
general as is equivalent to taking of property without due 
process of law and in violation of Section 1, Article III of the 1987 
Philippine Constitution.

Furthermore, while the revenue regulation may serve the best 
interest of the government for it will surely increase revenue 
collection, it should in no way work injustice to the taxpayers 
who have rights recognized and protected under the laws of 
the Philippines.

Finally, to avoid constitutional challenge and cost, it is but 
worthy of note that before full implementation, the scope of 
the regulation should be redefined as to properly address any 
specific concerns that may have already been identified.

(Revenue Regulation No. 14-2011)
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SEC MEMO NO. 6-2011: NEW SCHEDULE 
OF FILING OF FINANCIAL STATEMENTS

Very recently, the Philippine Securities and Exchange 
Commission (SEC) issued Memorandum Circular No. 6, in 
which they issued a new schedule for filing of financial 
statements by corporations whose fiscal year end on 
December 31, 2011. 

Application and Coverage of the 
Memorandum Circular

The aforementioned Memorandum Circular applies to and 
covers all Corporations, including branch offices, regional 
headquarters and regional operating headquarters of foreign 
corporations that file their FS at the Commission’s Head Office, 
Baguio, Iloilo, Davao and Cebu Extension Offices and whose 
fiscal year end on December 31, 2011.

Schedule for filing

Depending on the last numerical digit of the SEC registration or 
license number, those entities covered by the Memorandum 
Circular shall file their Financial Statements (FS) in the schedule 
provided below:

Schedule date of Filing Last Numeric Digit of 
Reg./License No. 

April 16, 17, 18, 19, 20 “1”, “2” 

April 23, 24,25,26, 27 “3”, “4” 
April 30, May 2, 3, 4 “5”, “6” 

May 7, 8, 9, 10, 11 “7”, “8” 

May 14, 15, 16, 17, 18 “9”, “0” 

On the other hand, under and by virtue of the Memorandum 
Circular, corporations with fiscal year ending other than 
December 31, 2011 shall comply with their original filing 
schedule.

Late Filing

Filing of the financial statements shall be considered late when 
filed beyond the scheduled date.  Moreover, late filings shall be 
accepted starting May 21, and shall be subject to prescribed 
penalties which shall be computed from the last day of the filing 
schedule.
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This publication should not be used or treated 
as professional advice. The information in this 
publication should not be relied upon to 
replace professional advice on specific 
matters and its contents must not be used as 
a basis for formulating decisions under any 
circumstances. Readers of this material are 
advised to seek professional advice before 
making any business decision or you may call 
and ask for the full text.
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For clarification, tax queries or if you need our 
assistance in securing BIR ruling, you may call us at 
telephone number (632)759-5090 or email us at 
aocheadoffice@rsm-alasoplascpas.com or visit us at 
our website: www.rsm-alasoplascpas.com

Effect on related issuances, rules and 
memoranda

The issuance of the aforementioned Memorandum Circular 
does not in any way affect the application of rules pertaining to 
thepreparation and submission of financial statements for it 
categorically mentioned thereunder that the same shall 
continue to be effective and that the period for filing of 
financial statements to Philippine Stock Exchange by listed 
companies shall remain unchanged; Provided however, that all 
other circulars, memoranda and implementing rules 
inconsistent with the foregoing shall be deemed modified or 
amended accordingly.

SEC Memorandum Circular No. 6, series of 2011


